What to do when an
Employee is Positive
for COVID-19
Thursday, July 23, 2020

Sarah Oates
President and CEO
Alaska Cabaret, Hotel, Restaurant and Retailers
Association
soates@alaskacharr.com or 907-274-8133

Angelo I. Amador
Executive Director – Restaurant Law Center
SVP & Regulatory Counsel – National Restaurant
Assoc.
aamador@restaurant.org or 202-492-5037

Nora K. Stilestein
Associate – SheppardMullin
NStilestein@sheppardmullin.com or 213-617-5589

Keenan Conder
UNC Law and Summer Law Clerk
Restaurant Law Center

Guidance to Restaurants and Bars
As one of the largest private sector employers in the state, many of Alaska’s
restaurants, hotels, bars and other hospitality establishments will inevitably
face a day when one or more employees test positive for COVID-19. This
presentation was created as guidance for employers. It should not be
construed as expert legal, medical or human resource advice, but rather as a
tool for employers needing to take quick action. Additional information can
be found at the Alaska CHARR website under “Resources: Coronavirus and
Hospitality,” including links to Reopening Guidance, Mitigation Plans,
Employee Screening Logs, and other information.

• CDC Guidance discourages employers from
requiring sick employees to provide a COVID-19 test
result or a healthcare provider’s note to validate
their illness, qualify for sick leave, or to return to
work.
• The sentiment behind this is to not
overwhelm healthcare resources.

• You may request documentation from a doctor that
they are not fit for work with a number of days
assigned. If COVID-19 is the reason, the employee
would also be entitled to certain paid leave.

What Proof
Can an
Employer Ask
For?

From the CDC Website
• Under the Americans with Disabilities Act,
employers are permitted to require a doctor’s note
from employees to verify that they are healthy and
able to return to work. However, as a practical
matter, be aware that healthcare provider offices
and medical facilities may be extremely busy and
not able to provide such documentation in a timely
manner. Most people with COVID-19 have mild
illness and can recover at home without medical
care and can follow CDC recommendations to
determine when to discontinue home isolation and
return to work.

What Proof
Can an
Employer Ask
For?

The short answer is “Yes” but with caveats.
• The ADA requires that any mandatory medical test of employees be “job
related and consistent with business necessity.” (See A.6. in EEOC
Guidance.) The EEOC is stating that an employer may choose to mandate or
administer COVID-19 testing to employees before they enter the workplace
to determine if they have the virus. The approach envisioned by the EEOC is
to do the testing on-site, similar to a temperature check. The employee
clocks in and, then, gets tested and waits for the result, while getting paid
for that time period. (See A.6. in EEOC Guidance.)
• Employees can voluntarily get tested for COVID-19 and the NCDHHS has a
webpage to assist in finding a test site. The NCDHHS also provides a list of
local testing events. Here is the link to help find a test site or testing event:
https://covid19.ncdhhs.gov/about-covid-19/testing/find-my-testing-place

• However, anyone with symptoms of COVID-19 or those who had close
contact (defined as spending more than 15 minutes within 6 feet) with
known positive cases—regardless of symptoms—should definitely get
tested.

Can I require
employees to
get COVID-19
Test?

Yes, but make it easy on employees.
• Conduct testing onsite.
• Pay for time spent going to get tested.
• Arrange testing for staff through their
health providers.

Can I require
employees to
get COVID-19
Test?

Direct the employee to AKDHSS, which has a link to a Testing Site
Locator: http://dhss.alaska.gov/dph/Epi/id/Pages/COVID19/testing.aspx

How long should a COVID-19 Positive Employee
Isolate?
If someone has tested positive, you should send them home to isolate
themselves.
CDC Guidance says
• If they have no symptoms and it has been 10 days since they
have tested positive, they may discontinue isolation.
• If they have symptoms, isolation is not complete until they have
passed 3 days without a fever, symptoms have improved and it
has been 10 days since symptoms first appeared.

If an employee is confirmed to have COVID-19,
employers should inform fellow employees of
their possible exposure to COVID-19 in the
workplace. Employers should not, however,
disclose to co-workers the identity of the
quarantined employee due to confidentiality
requirements under federal law, such as the
Americans with Disabilities Act (ADA).

What Can I
Tell Other
Employees?

Contact Trace Your Team
Prolonged exposure is
considered to have
happened when an
individual who has
been in close contact
(less than 6 feet) for
more than 15 minutes
to a person who has
symptoms of COVID-19
or has tested positive
but not had any
symptoms.

Review shift schedules
and, based on duties,
determine exposure
risk.

Confer with the team
member who tested
positive to ask for list of
people he/she believes
he/she has had
prolonged exposure to
in the workplace in the
past 10 days.

Determine which (if any) additional employees
should self-quarantine
• Quarantine is used to keep someone who might have been exposed to
COVID-19 away from others. Quarantine helps prevent spread of disease
that can occur before a person knows they are sick or if they are infected
with the virus without feeling symptoms.
• Isolation is used to separate people infected with the virus (those who
are sick with COVID-19 and those with no symptoms) from people who are
not infected.

Do I need to close my restaurant to disinfect after
an employee has tested positive for COVID-19?
No. However, it is imperative to
clean and disinfect all areas. All
chemicals that will kill the
Norovirus will also kill COVID-19.

Do I Need To Close My Establishment for
Cleaning/Disinfecting?
While it is not required to close your establishment for cleaning and disinfecting after an
employee has tested positive for COVID 19, the following guidance comes from the CDC.

• Close off areas used by the person who is sick (again, you do not
necessarily need to close operations, if you can close off affected areas)
• Wait 24 hours before you clean or disinfect. If 24 hours is not feasible, wait
as long as possible– this minimizes exposure.
• Open outside doors and windows to increase air circulation in the area.
• Clean and disinfect all areas used by the person who is sick, such as
offices, bathrooms, common areas, shared equipment like touch screens
and cash registers.

Additional Disinfecting/Reopen Information
Vacuum the space if needed.
Use vacuum equipped with high-efficiency particular air (HEPA) filter, if available.

• Do not vacuum a room or space that has people in it. Wait until the room or space is
empty to vacuum, such as at night, for common spaces, or during the day for private
rooms.
• Consider temporarily turning off room fans and the central HVAC system that services the
room or space, so that particles that escape from vacuuming will not circulate throughout
the facility.

Once area has been appropriately disinfected, it can be opened for use.
If more than 7 days have passed since the person who is sick visited or used the
facility, additional cleaning and disinfection is not necessary. Continue routine
cleaning and disinfection. This includes everyday practices that businesses and
communities normally use to maintain a healthy environment.
Workers without close contact with the person who is sick can return to work
immediately after disinfection.

Workers who have been exposed, but remain asymptomatic, may continue to
work but employers should implement proactive screening practices.
Suggestions include:

Prior to and during their work shift:
• Pre-Screen: Measure the employee’s temperature and assess symptoms
prior to them starting work. Ideally, temperature checks should happen
before the individual enters the restaurant.
• Regular Monitoring: Even if the employee doesn’t have a temperature or
symptoms, they should self-monitor.
• Wear a Mask: The State of Alaska strongly encourages the wearing of
masks but has not mandated it. The rules vary by location – in Anchorage,
masks are required in public, indoor spaces, including restaurants. It is
recommended that an employee that suspects potential exposure should
wear a face mask at all times while in the workplace for 14 days after last
exposure. Employers can issue facemasks or can approve employees’
supplied cloth face coverings.
• Social Distance: The employee should maintain 6 feet and practice social
distancing as work duties permit in the workplace.

• Disinfect and Clean workspaces: Clean and disinfect all common areas
including bathrooms and shared electronic equipment routinely.

Can Exposed,
but
asymptomatic
, Employees
Continue to
Work?

Do I Need to Notify the Public of a COVID-19
Positive Employee?
While it is not required to notify the public of a COVID-19 employee, if
through your contact tracing protocol you determine an employee has been
within 6 feet of a customer for more than 15 minutes, it is recommended
that the customer be notified. A broad public notice is an individual business
decision.
Make sure your policies are applied neutrally, and keep in mind employee
privacy!

The CDC encourages businesses to communicate
closely with their local public health departments
regarding COVID-19 cases.
In Alaska, laboratories and health care providers
are required to report new cases of COVID-19 to
the Section of Epidemiology. A trained public
health professional then interviews the individual
who tested positive, ensures that individual is
isolated and has the necessary support in place,
and then contacts all persons identified as having
been in close contact during the infectious
period.

Do I Need to
Notify the
Public Health
Department
of a COVID19 Positive
Employee?

The Short Answer is Yes with some hardship exemptions.

Does my
business have
to pay sick
time?

Emergency Paid Sick Leave Act: Businesses with less than 500 employees are required to
offer full-time employees 10 days (80 hours) and part-time employees a two-week
hourly average of paid sick leave, on top of any other existing paid leave program, to
quarantine or seek a diagnosis or preventive care for COVID-19. If the employee is
absent to care for a sick family member or a child unable to attend school, they are
compensated at two-thirds of the rate they would otherwise receive. The law limits an
employer’s requirement of paid leave to $511 per day ($5,110 total) where leave is
taken for an employee’s own illness/quarantine and $200 per day ($2,000 total) where
leave is taken for care for others or school closures.
•

Employers will receive a 100% tax credit for all wages that are paid.

•

Unlike the emergency FMLA requirements, an employee is immediately eligible for
this leave (there is no 30-day-on-payroll requirement).

•

Regulatory Authority or Exemption: The U.S. Secretary of Labor has authority to
exempt a small business with fewer than 50 employees from this section “when the
imposition of such requirements would jeopardize the viability of a business as a
going concern.”

•

The benefit expires on December 31, 2020.

Covered employers are required to provide EPSL to full-time employees up to 80 hours,
and part-time employees up to the number of hours they work on average over a twoweek period. There are no eligibility requirements, meaning the employee is eligible
immediately upon hire. There are very specific reasons for EPSL, detailed below.

Who qualifies
for the COVID19 Emergency
Paid Sick Leave
(EPSL)?

• Employee is subject to a quarantine or isolation order related to COVID-19;
• Employee has been advised to self-quarantine by a health care provider because of
COVID-19;
• Employee is experiencing symptoms of COVID-19 and is seeking a medical diagnosis;

• Employee is caring for an individual, which includes “an employee’s immediate family
member, a person who regularly resides in the employee’s home, or similar person
with whom the employee has a relationship that creates the expectation that the
employee would care for the person if he/she is advised to quarantine or self-isolate.”
The key is there must be an existing relationship with the person; and
• Employee is caring for a son or daughter whose school or place of child care is closed
or whose child care provider is unavailable due to COVID-19.

• For reasons 1-3 above, EPSL must be paid at 100% of employee’s regular rate of pay,
capped at $511 per day and $5,110 total.
• For reasons 4-5, EPSL must be paid at 2/3 employee’s regular rate of pay, capped at
$200 per day and $2,000 total.

The Short Answer is Yes with some hardship
exemptions
.

Does my
business have
to give family
leave?

Businesses with less than 500 employees will be
required to offer Emergency Family Medical Leave Act
(FMLA) leave benefits to all employees.
• Employers will receive a 100% tax credit for all wages
that are paid.
• Eligible employees must have been on the employer’s
payroll for 30 calendar days.
• Regulatory Authority or Exemption: The U.S.
Secretary of Labor has authority to exempt a small
business with fewer than 50 employees from this
section “when the imposition of such requirements
would jeopardize the viability of a business as a going
concern.”
• The benefit expires on December 31, 2020.

Who qualifies
for paid
emergency
family leave?

Covered employers are required to provide EFMLA to eligible
employees. As with traditional FMLA, this leave is jobprotected. This leave can be utilized only for:
1) an employee’s coronavirus quarantine or treatment or
2) care for a child due to school closings or childcare
disruption.
• For EFMLA, the employee must have been employed by the
employer for at least 30 calendar days. An employee is
entitled to take up to 12 weeks of leave.
• The first two weeks (10 days) of this leave are unpaid,
though the employee may substitute paid sick leave under
the EPSL or paid leave under the employer’s preexisting
policies for these two weeks of unpaid leave.
• The following period of up to 10 weeks must be paid at 2/3
the employee’s regular rate of pay, capped at $200 per day,
or $10,000 total.

• To qualify for the tax credits administered by the IRS, the Department
states that employers are required to maintain for four years the
following items:

What records
must I keep for
Federal
Reimbursement?

• Documentation to show how the employer determined how much
EPSL or EFMLA was paid to employees (including records of actual work
performed, telework, and paid leave credits);
• Documentation to show how the employer determined the amount of
qualified health plan expenses that were allocated to wages; and
• Copies of any completed IRS Forms 7200 (Advance Payment of
Employer Credits Due to COVID-19) that the employer submitted to the
IRS, and
• Completed IRS Forms 941 (Employer’s Quarterly Federal Tax Return)
that the employer submitted to the IRS (or, if applicable, records
provided to a third-party payer to meet an employer’s employment tax
obligations/entitlement to the credits claimed on IRS Form 941).
• Employers must maintain records regarding an employee’s request for
leave (detailed above) for four years, regardless of whether the
employer grants or denies the employee’s request for leave.
• Additionally, an employer may request from the employee “such
additional material as needed for the Employer to support a request for
tax credits.”

How do I apply
for Federal
Reimbursement
of Paid Leave?

Use Form 7200 to request an
advance payment of the tax credits
for qualified sick and qualified
family leave wages and the
employee retention credit that you
will claim on the following forms

Can I require a “fit to work”
note before allowing an
employee to return?

A restaurant may require employees to
provide notes from healthcare providers
confirming they can return to work. While
they may not require disclosure of medical
information, they can require notes
confirming employees can return to work
without violating the ADA (because the
request is not disability related.)
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